Editorials

Long term nursing: social care or health care?
Judgment clarified the law but did not remedy its unfairness

T

BMJ 2000;320:5–6

BMJ VOLUME 320

he Court of Appeal last year lent support to the
Royal Commission on Long Term Care in a
case that marked a watershed in the politics of
long term care in Britain. The Department of Heath
guidance that followed the judgment is a partial retreat
from three decades of policy which has seen responsibility for funding long term care shift from the NHS to
individuals and local authorities.
The landmark case was brought by Pamela Coughlan, who sought judicial review of a health authority’s
decision to close the NHS home, Mardon House,
where she had been promised “a home for life.” Ms
Coughlan, rendered quadriplegic in a road accident in
1971, won at both the High Court and the Court of
Appeal. The health authority was forced to make good
its promise, and the court upheld Ms Coughlan’s right
under article 8 of the European Convention of Human
Rights to respect for her home.1 In the High Court the
judge went further and declared that nursing is “health
care” and can never be “social care.”2 The effect of that
judgment would have been to make the NHS responsible once more for long term nursing care and the extra
costs of some 200 000 residents whose nursing home
places are funded by the local authority, the
Department of Social Security, or private payers.
The critical issue for the Court of Appeal was
whether nursing care may be provided by a local
authority as a social service (in which case the patient
pays according to means) or whether it has to be provided free as part of the NHS. The issue of nursing care
transformed the case of an individual into a test case.
The secretary of state and the Royal College of
Nursing joined the litigation on appeal. The secretary of
state was treated as a party to the litigation because of his
interest in upholding the statutory scheme by which
responsibility for long term care is divided between
health and social services.3 The Royal College of
Nursing intervened on a more limited basis on the question of whether nursing care should in all circumstances
be free at the point of delivery and to challenge as
unlawful the distinction between “general” and “specialist” nursing in the health authority’s eligibility criteria.
The court’s answers were such that both sides could
claim victory. Under the headline “Woman’s nursing
home victory saves NHS millions” the secretary of state
claimed that the judgment confirmed “the . . . current
legal position and safeguards the funding for tens of
thousands of elderly and vulnerable people in nursing
homes.”4 Meanwhile the Royal College of Nursing presented the ruling as bringing an end to means testing
for tens of thousands of people in nursing homes
whose “primary need . . . is a health one.”5 The court
overturned the lower court’s ruling that all health care
is the responsibility of the NHS (so pleasing the secretary of state). But it held that the health authority’s criteria for determining who should receive NHS nursing
services were unlawful (so pleasing the royal college).
Ms Coughlan had argued that the health authority had
reduced demand for Mardon House by applying
rigorous limits on entitlement to NHS care. The court
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agreed that the health authority held a wrong view of
its obligations to provide care and this called into question its decision to close Mardon House.
The judgment has refined the lawful distinction
between nursing care that must be provided free by the
NHS and that which can, under present legislation, be
provided on a means tested basis by local authorities.
Whether local authority social services departments
can be expected to provide nursing services depends
on the quantity and quality of these services. Such
services are limited to those which can be said to be
“incidental and ancillary” to the provision of accommodation under section 21 of the National Assistance
Act 1948, as amended (the quantitative test), and which
are such that “an authority whose primary responsibility is to provide social services can be expected to provide” (the qualitative test). The court was firm that
where it was difficult for reasons of bureaucracy to distinguish between NHS and local authority responsibilities the NHS must presumptively provide health care.
This judgment sent three messages. Firstly, health
authorities may not use their eligibility criteria to absolve
them from their responsibilities for funding and providing continuing care. When a patient’s need is primarily
for health care such placements must be funded by the
health authority. The court recognised the increased
emphasis being placed on care in the community (and
the trend to closing NHS facilities), stating that “simply
because individuals no longer qualified for treatment as
inpatients in hospital this no longer automatically
disqualified them from receiving care on the NHS.” Eligibility criteria must identify at least two categories of
people, who, although receiving nursing care in a nursing home, are still entitled to receive care at NHS
expense. These are people who, because of the scale of
their healthcare needs, should be regarded as wholly the
responsibility of a health authority, and those whose
nursing services can be regarded as being the responsibility of the local authority but whose additional requirements are the responsibility of the NHS. The
Department of Health has now incorporated this into
interim guidance to all health and local authorities, and
new guidance is due shortly.6
Secondly, the refinement of the eligibility criteria by
the courts will not remedy the fundamental unfairness
of the law as it stands, where nursing is provided free
for individuals receiving care in hospitals or at home
but not when it is provided in nursing and residential
care homes and funded by local authorities or
individuals. The court was powerless to undo what parliament had legislated for.
Thirdly, further litigation is likely. Ms Coughlan was
described in the judgment as having disabilities of a
scale beyond the scope of local authority services.
Many people have levels of disability and healthcare
needs that match those of Ms Coughlan but because
they are not receiving their care in an NHS setting find
their personal care subject to means testing by local
authorities. The court was told that the division
between health care and personal care can be difficult
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if not impossible to draw. It concluded, “Either a proper
division needs to be drawn . . . or the health service has
to take the whole responsibility.” In the light of this
judgment some client groups may seek to assert that
since their primary need is a health need the NHS is
wholly responsible for their care. When disputes arise
the courts will be forced to revisit the issue of the
boundary between personal and health care.
The Court of Appeal drew attention to the
recommendation of the Royal Commission on Long
Term Care that the unfairness in the statutory scheme
should be remedied.7 Parliament should now either act
on the recommendations of the royal commission or
foot the bill for further litigation against the NHS.
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Giving something back to authors
Some changes to our copyright agreements

F

or centuries scientific publishing has worked on a
bizarre economic model: the real producers of
the raw material, the researchers, have received no
direct payment for their work. In return for publication
they have received exposure, “findability” for their work
(thanks to bibliographical databases provided by others),
and the “imprimatur” of peer review. Since peer review is
an imperfect process,1 exposure and findability are
probably the more important benefits. For their part
publishers have largely borne the costs of funding peer
review systems and of providing the exposure and in
return have controlled all the rights to their authors’
work and taken all the cash. That has been as true of
professional association publishers as it has been of
commercial ones: the professional associations can
argue that their surpluses have helped to support the
work of the associations and their members, but
individual researchers have not received any direct
monetary reward for their labours. The BMJ is now proposing to share some of the cash from commercial
reprint sales with its authors. We also hope that we can
use the part that we don’t share with them to increase
something that may matter more to them—exposure.
This proposal has arisen in part from a closer look at
our copyright agreements with authors. Like most publishers we have traditionally asked authors to assign their
copyright to us. This has been done so that we can
exploit those rights ourselves, and tackle infringements,
without having to go back to each author each time. And
we have in practice exploited those rights fairly fully—in
our local editions, in the studentBMJ, and, most recently,
in the eBMJ. We have also made money out of allowing
third parties such as pharmaceutical companies to
reprint those articles or translate them. In practice we
have always allowed authors to use their own material
freely in other publications (such as multiauthor books)
and for their own teaching and research purposes without charge. However, recently some authors have
become resentful of the fact that publishers take all their
rights, often don’t exploit them well, and then insist that
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they ask permission when authors want to use their own
material themselves.
We’ve therefore decided that we will no longer ask
authors to assign their copyrights. Instead we’ll ask for
an exclusive licence. In practice, as several authors have
pointed out, this gives us almost the same control as
before, but we have also undertaken to allow the rights
to revert if we haven’t exploited them within a year, and
authors will no longer have to ask us for permission to
use their material for any non-commercial use. Thus if
they want to photocopy their own article for their students or place it as a chapter in a multiauthor work
they can do so without asking; similarly, they can post a
copy of their own article on their own or their institution’s website.
Commercial users will still need our permission, but
we propose in future to share some of the fees for commercial use with authors. We propose to give authors
10% of the revenue from selling a reprint order or a
translation right worth more than £1000. We will therefore ask authors to nominate someone, or some
organisation—the research group or department—to
receive any payments. Orders worth over £1000
represent 93% of the BMJ ’s commercial reprint revenue.
Our reason for not paying out on smaller orders is that
the administration costs would be disproportionately
high, and our reason for not giving more than a small
percentage is that we need the revenue to help fund
publication of the BMJ—and not least to keep the eBMJ
free. The eBMJ has done more in 18 months to increase
our profile internationally, particularly in the United
States, than many decades of promoting the print journal. Although we hope that a cut of our reprint revenue
might help repay something to the scientific community
which we serve and on which we depend, we think we
can best keep our contract with authors by working hard
to increase their exposure.
Jane Smith deputy editor, BMJ
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